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UNI TED STATES TAX COURT

MEDI CAL PRACTI CE SOLUTI ONS, LLC, CAROLYN BRI TTQON, SOLE MEMBER
Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent
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A single-nenber LLC failed to pay enpl oynent taxes
for several periods. Notices of lien and of intent to
levy were sent to P, the sole nenber of the LLC. After
hearing under I.R C. sec. 6330, notices of
determ nation sustaining the |lien and proposed | evy
were sent to “MeEDI CAL PRACTI CE SCLUTIONS LLC
CAROLYN BRI TTON SOLE MBR’, pursuant to sec.

301. 7701-3(b), Proced. & Adm n. Regs. (check-the-box
regul ations). P appeal ed those determ nations to this
Court. P and Rjointly submtted the case under Rule
122. R noved to reopen the record to admt Fornms 4340
to show, for purposes of I.R C. sec. 6330(c)(1), that
requi renents of applicable | aw and procedure had been
met. P opposed R s notion.

Hel d: R abused his discretion in determning to
proceed with collection without making the requisite
verification under I.R C. sec. 6330(c)(1) that al
| egal and procedural requirenents had been net.



-2 -

Hel d, further, that Rs notion to reopen the
record to admt Forns 4340 into evidence is denied.

Carolyn Britton, pro se.

Loui se R Forbes, for respondent.

MVEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is an appeal under
section 6330(d)! by petitioner Medical Practice Solutions, LLC
(Medical Practice), by its sole nenber Carolyn Britton.?
Ms. Britton seeks our review of the determ nation by the Internal
Revenue Service (IRS) to sustain the filing of a notice of
Federal tax lien and to uphold a proposed | evy agai nst
Ms. Britton in order to collect fromher the enpl oynent tax
liabilities of Medical Practice for the three taxable quarters
endi ng Sept enber 30, 2006, Decenber 31, 2006, and June 30, 2007.
Ms. Britton filed an earlier case with respect to different

guarters, raising the same substantive issue underlying this

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C. ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.

2See Med. Practice Solutions, LLC, Carolyn Britton, Sole
Menber v. Comm ssioner, 132 T.C. __ , _ (2009) (slip op. at 5)
(“For purposes of this proceeding, under those regul ations [sec.
301. 7701-3(a) and (b)(1), Proced. & Adm n. Regs.], the LLC and
its sole nenber are a single taxpayer or person”), on appeal (1st
Cr., July 13, 2009).
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case, which this Court recently decided agai nst her. See Md.

Practice Solutions, LLC, Carolyn Britton, Sole Mnber v.

Commi ssioner, 132 T.C. ___ (2009), on appeal (1st GCr., July 13,

2009). Fifteen days before we decided that case, this case was
submtted fully stipulated pursuant to Rule 122, reflecting the
parties’ agreenent that the case can be decided without a trial.?3

Backgr ound

At the tinme Ms. Britton filed her petition, she resided in
Massachusetts.

Medi cal Practice’s Nonpaynent of Self-Reported Payroll Taxes

Ms. Britton was the sole nenber of Medical Practice for the
cal endar quarters endi ng Septenber 30, 2006, Decenber 31, 2006,
and June 30, 2007. Medical Practice tinely filed its Fornms 941,
Enpl oyer’s Quarterly Federal Tax Return, for each of those
quarters. However, Medical Practice left unpaid some of the tax
liabilities reported on each of those returns.

Col | ecti on Procedures

On Decenber 10, 2007, the IRS issued to Ms. Britton (i.e.,
in her nane only) a Final Notice of Intent to Levy and Notice of

Your Right to a Hearing for the two quarters endi ng Decenber 31,

3The jointly stipulated record consists of docunents
originally attached to respondent’s notion for summary judgnent - -
i.e., as Exhibits A through I, and as Exhibits A through Gto the
Declaration of the IRS settlenent officer--and docunents marked
as Exhibits J, K, and L, which Ms. Britton proffered at the
hearing of March 16, 2009. See the Court’s orders of April 17
and July 10, 20009.
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2006, and June 30, 2007.* On Decenber 18, 2007, the IRS issued
to Ms. Britton (again, in her nane only) a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under I RC 6320 for the
three quarters ending Septenber 30, 2006, Decenber 31, 2006, and
June 30, 2007. Ms. Britton tinely requested a coll ection due
process (CDP) hearing with respect to both collection notices by
submtting to the IRS on January 9, 2008, a Form 12153, Request
for a Collection Due Process or Equivalent Hearing.® M. Britton
did not propose a collection alternative on her Form 12153, but
rat her requested wthdrawal of the Iien and requested penalty
abat enent because the “[c]ollection action is against the wong
tax payer; the IRS check the box rules are invalid”.

On February 19, 2008, an I RS appeals officer® sent a letter
to Ms. Britton scheduling her CDP conference for March 4, 2008.

On March 3, 2008, Ms. Britton’s attorney-in-fact, requested a

“The record does not show why the notice of intent to |evy
covered only two periods, while the notice of Federal tax lien
covered three periods.

The Form 12153 bore Ms. Britton’s nane (not the nane of
Medi cal Practice) and was signed by Ms. Britton’s husband and
attorney-in-fact, Randy Britton.

5The enpl oyee who conducted the CDP hearing is identified in
the hearing record as a “settlenent officer”. Sections
6330(c) (1) and (c)(3) refer to the person who conducts the CDP
hearing as an “appeals officer”; but section 6330(b)(3) refers to
the person as “an officer or enployee”, and sections 6330(b) (1)
and (d)(2) refer nore generally to the “Internal Revenue Service
Ofice of Appeals”. W use the statutory term “appeals officer”
t hr oughout this opinion.
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face-to-face hearing. To accommodate this request the appeals

of ficer reschedul ed the CDP hearing to March 6, 2008. On March 6,
2008, the CDP hearing was held between Ms. Britton s attorney-in-
fact and the appeals officer. M. Britton’ s attorney-in-fact

di sputed whether the notice of lien was properly filed under
section 6323 because it listed Ms. Britton and her personal
address, but the notice required by section 6320 was sent to

Medi cal Practice s business address. The appeals officer advised
Ms. Britton’s attorney-in-fact that he would |l ook into the lien
issue. M. Britton’s attorney-in-fact inquired about an

i nstal |l ment agreenent, but he did not propose one. As a result,
the appeals officer advised Ms. Britton’s attorney-in-fact that
Ms. Britton had until April 9, 2008, to provide proof of Mdical
Practice’s conpliance with filing and paynent obligations and to
propose any collection alternatives for consideration.

Fol l owi ng the CDP hearing, the appeals officer researched
the lien issue and determ ned that the |lien had been properly
filed against Ms. Britton because Medical Practice is a
di sregarded entity. During the course of the appeals officer’s
research he discovered that Ms. Britton had petitioned this Court
Wth respect to a notice of determ nation for prior tax periods
of Medical Practice. Those other periods were still under the
jurisdiction of the IRS s Ofice of Chief Counsel and this Court.

As a result, the appeals officer phoned Ms. Britton s attorney-
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in-fact to informhimthat the IRS s Ofice of Appeals could not
consi der any collection alternatives because of the pendi ng CDP
appeal with respect to the other periods. Furthernore, the
appeal s officer determned in his final review of Ms. Britton’s
case on April 22, 2008, that even apart fromthe pendi ng CDP
appeal, Ms. Britton would not be eligible for any coll ection
alternatives because Medical Practice was not current with
Federal tax deposit requirenents.

On May 9, 2008, the Ofice of Appeals issued to Ms. Britton
two separate Notices of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330: one sustaining the
filing of the notice of Federal tax lien for tax periods ending
Sept enber 30, 2006, Decenber 31, 2006, and June 30, 2007, and one
sustaining the proposed levy to collect the unpaid taxes for tax
peri ods endi ng Decenber 31, 2006, and June 30, 2007. 1In the
attachnments to the notices, the appeals officer stated, “Wth the
best information available, the requirenents of various
applicable law or adm nistrative procedures have been net”.
However, the attachnents to the notices did not describe the
“best information avail able” that the appeals officer used to
verify that the requirenments had been nmet. The attachments do
state that “[t]ranscripts of the taxpayer’s accounts show the

Service Center issued [notice and demand]” for paynent. However,
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the attachnments do not indicate that transcripts were al so
consulted to verify that proper assessnents had been nade.

The Commencenment of This Case

On June 16, 2008, Ms. Britton tinely petitioned this Court
to review the notices of determnation. The petition alleges
seven points of error, as follows:

a. The IRS refused to consider a Settlenment Agreenent.

b. The IRS wants to | evy against Carolyn Britton w thout
first assessing her or making a demand for paynent.

C. The IRS has inproperly filed tax |liens against Carolyn
Britton personally w thout foll ow ng proper procedure.

d. The I RS check the box rules, under which the I RS
justifies b. and c. above, are invalid.

e. Carolyn Britton is not personally liable for any
enpl oynent taxes; Medical Practice Solutions, LLCis
I'iable.

f. The I RS notices were sent to the wong taxpayer at the

wrong addr ess.

g. Carolyn Britton’s hone should be released fromthe tax
| i ens because she was not assessed for any taxes, and
there is no equity in the hone for the junior tax liens
to attach.

Thus, Ms. Britton’s contentions in her petition involve three
i ssues: (1) whether the appeals officer erred in refusing to

consider a collection alternative (issues (a) and (g)’),

"The petition’s contention as to equity in Ms. Britton's
home (apparently asserted to show why a collection alternative
shoul d have been adopted) was raised neither in her Form 12153
nor at the CDP hearing, so we do not consider it here. See
Ganelli v. Conm ssioner, 129 T.C 107, 115 (2007); Magana V.

(continued. . .)
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(2) whether Ms. Britton is personally liable for the tax
liabilities of Medical Practice (issues (d)-(g)), and (3) whether
the appeals officer obtained the requisite verification that
“applicable law or adm ni strative procedure” had been satisfied
under section 6330(c)(1) (issues (b) and (c)).® On Cctober 14,
2008, the Court gave notice that this case would be tried

March 16, 2009.

Respondent’s ©Motion for Summary Judgnment

On January 16, 2009, respondent noved for summary judgnent.
To support the notion, respondent relied on a declaration of the
appeal s officer wwth seven exhibits: Exhibits A and B (the two
notices of determnation at issue here), Exhibits C through F
(about which the declaration states, “My determ nation was nade

after reviewing the follow ng docunents”),® and Exhibit G (his

(...continued)
Conmm ssioner, 118 T.C 488, 493 (2002).

8W construe broadly the petition of Ms. Britton as a pro se
litigant. See Rule 31(d); Swope v. Comm ssioner, T.C. Meno.
1990-82. The references to defects in the assessnent and in the
i ssuance of notices and to |ack of “proper procedure” were
sufficient to plead a dispute as to whether verification was
obtained as required by section 6330(c)(1).

°Exhibit Cis the Final Notice of Intent to Levy which was
issued to Ms. Britton on Decenber 10, 2007, for the tax periods
endi ng Decenber 2006 and June 2007; Exhibit Dis the notice of
Federal tax lien issued to Ms. Britton on Decenber 18, 2007, for
the tax periods endi ng Septenber 2006, Decenber 2006, and June
2007; Exhibit Eis Ms. Britton’s Form 12153 that she submtted to
the Ofice of Appeals on January 9, 2008, requesting a CDP
hearing; and Exhibit Fis a letter dated February 19, 2008, from

(continued. . .)
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case activity record). Respondent’s notion also relied on nine
addi ti onal docunents marked as Exhibits A through I, which were
not authenticated by the appeals officer as having been revi ewed
during the CDP hearing.

Ms. Britton was ordered to respond to the notion for sunmary
j udgnment but did not do so even after being granted an extension
of tine.

The Court |ater denied respondent’s notion for summary
judgnent as noot, in view of the parties’ subm ssion of the case
under Rule 122, as explained below. (If the notion had instead
been considered on its nerits, it would have been denied for the
sanme reasons that decision is rendered here for Ms. Britton.)

Subni ssion of the Case

On March 16, 2009, this case was called at the Court’s
session in Boston, Massachusetts, and Ms. Britton appeared
pro se. M. Britton expressed a desire for nore tine to prepare
her case. The Court advised Ms. Britton that, consistent with
the notice the Court had issued 5 nonths earlier, the case would
proceed to trial unless the case could be fully stipul at ed.
Ms. Britton agreed that the case could be submtted w thout a

trial. M. Britton and respondent then jointly noved under Rul e

°C...continued)
the appeals officer to Ms. Britton acknow edgi ng recei pt of
Ms. Britton’s Form 12153, explaining the CDP process, and
scheduling Ms. Britton’s CDP hearing for March 4, 2008. No
transcripts for any periods were attached to the decl aration.
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122 that the case be decided on the basis of the exhibits
attached to respondent’s notion for summary judgnent plus three
addi tional exhibits--Exhibits J through L--proffered by
Ms. Britton. The Court granted the joint notion.

As a result, neither party offered any additional evidence.
In particular, respondent did not offer testinony of the appeals
of ficer explaining his verification under section 6330(c)(1), nor
any ot her evidence of the information that he consulted during
the CDP hearing. As we will show bel ow, respondent has since
t hen conceded “that there is no evidence in the record as it
exists to verify that the assessnents and notice and demands were
properly nade”

Post-Trial Filings

The stipul ated docunents include an account transcript for
Medi cal Practice (generated after the agency-I|evel CDP process
and during this litigation) for one of the three taxable quarters
at issue--i.e., the quarter ending Decenber 31, 2006--but the
stipul ated docunents do not include account transcripts for the
other two taxable quarters, ending Septenber 30, 2006, and June

30, 2007.1% Accordingly, Ms. Britton stated in her opening

The stipul ated docunents al so include several transcripts
for Medical Practice (again, generated after the CDP hearing)
that pertain to five taxable quarters other than those that were
at issue in that hearing and that are at issue in this case--
i.e., quarters ending June 30, 2006, March 31, 2007,

Sept enber 30, 2007, Decenber 31, 2007, and March 31, 2008.
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posttrial brief filed April 6, 2009, that “there is an inadequate
record for review, and there are irregularities in the assessnent
process.”

On May 29, 2009, respondent filed a notion to reopen the
record for the purpose of admtting into evidence Forns 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, for Medical Practice’ s tax quarters endi ng Septenber 30,
2006, Decenber 31, 2006, and June 30, 2007, the three quarters in
suit. The Forns 4340 were dated May 28, 2009 (a year after the
O fice of Appeals issued the notices of determnation). In this
nmoti on respondent acknow edged “that there is no evidence in the
record as it exists to verify that the assessnents and notice and
demands were properly nmade”, but respondent argued that remand
woul d be unnecessary if the Fornms 4340 were admtted into
evi dence to show the assessnents were properly made and notices
properly sent. M. Britton opposed respondent’s notion to reopen
t he record.

Di scussi on

Col |l ecti on Review Procedures in the Code

A. Agency- Level Action

If a taxpayer fails to pay any Federal inconme tax liability
after notice and demand, chapter 64 of the Code provides two
means by which the RS can collect the tax: First, section 6321

inposes a lien in favor of the United States on all the property
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of the delinquent taxpayer, and section 6323(f) authorizes the
IRS to file notice of that lien. Second, section 6331(a)
authorizes the IRS to collect the tax by levy on the taxpayer’s
property.

However, Congress has added to chapter 64 of the Code
certain provisions (in subchapter C, part |, and in subchapter D,
part 1) as “Due Process for Liens” and “Due Process for
Coll ections”. The IRS nust conply with those provisions after
filing a tax lien, and before proceeding with a levy. Wthin
five business days after filing a tax lien, the I RS nust provide
witten notice of that filing to the taxpayer. Sec. 6320(a).
After receiving such a notice, the taxpayer may request an
adm ni strative hearing before the Ofice of Appeals.!

Sec. 6320(b)(1). Simlarly, before proceeding with a levy, the
| RS nust issue a final notice of intent to levy and notify the
t axpayer of the right to an admi nistrative hearing before the
O fice of Appeals. Sec. 6330(a) and (b)(1). Admnistrative
reviewis carried out by way of a hearing before the Ofice of
Appeal s under section 6330(b) and (c); and if the taxpayer is

di ssatisfied wth the outcone there, it can appeal that

1To the extent practicable, a CDP hearing concerning a lien
under section 6320 is to be held in conjunction wwth a CDP
heari ng concerning a | evy under section 6330, and the conduct of
the lien hearing is to be in accordance with the rel evant
provi sions of section 6330. See sec. 6320(b)(4), (c).



- 13 -
determ nation to this Court under section 6330(d), as Ms. Britton
has done.

The pertinent procedures for the agency-level CDP hearing
are set forth in section 6330(c). First, the appeals officer
nmust obtain verification fromthe Secretary that the requirenents
of any applicable |aw or adm ni strative procedure have been net.
Sec. 6330(c)(1l) (discussed belowin Part I1.A). Second, the
taxpayer may “raise at the hearing any relevant issue relating to
the unpaid tax or the proposed |levy,” including challenges to the
appropri ateness of the collection action and offers of collection
alternatives. Sec. 6330(c)(2)(A). Additionally, the taxpayer
may contest the existence and anount of the underlying tax
l[iability, but only if he did not receive a notice of deficiency
or otherw se have an opportunity to dispute the tax liability.
Sec. 6330(c)(2)(B). After considering those issues, the Ofice
of Appeals issues its notice of determ nation. See
sec. 6330(c)(3).

B. Judi ci al Revi ew

| f the taxpayer is not satisfied with the determ nation of
the Ofice of Appeals, the taxpayer may “appeal such
determ nation to the Tax Court”. Sec. 6330(d)(1). Except where
underlying liability is at issue, we review the determ nation of
the Ofice of Appeals for abuse of discretion, Goza v.

Comm ssioner, 114 T.C 176, 182 (2000)--that is, whether the
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determ nation was arbitrary, capricious, or wthout sound basis

in fact or |law, see Murphy v. Conmi ssioner, 125 T.C. 301, 320

(2005), affd. 469 F.3d 27 (1st Cir. 2006); Sego v. Conm Ssioner,

114 T.C. 604, 610 (2000). 12

1. Respondent’s Lien and Proposed Levy Cannot Be Sust ai ned

Al though Ms. Britton's case is very weak both as to her now
obvious liability for the taxes at issue!'® and the apparent |ack

of nmerit in her contentions about collection alternatives, ! we

12Thi s Court has held that an appeal pursuant to
section 6330 is resolved by a de novo trial, Robinette v.
Commi ssioner, 123 T.C. 85 (2004), revd. 439 F.3d 455 (8th Gr.
2006), but the Court of Appeals for the First Crcuit follows the
“record rule”. That is, subject to “limted exceptions”, “the
admnistrative record rule * * * applies to a taxpayer’s CDP
heari ng appeal to the Tax Court”, so that the Tax Court “could
not consi der evidence outside of the admnistrative record in

ruling on a taxpayer’s CDP hearing appeal”, and “judicial review
normal Iy should be limted to the information that was before the
| RS when making the challenged rulings.” Mrphy v. Conm ssioner,

469 F.3d 27, 31 (1st Cir. 2006), affg. 125 T.C. 301 (2005). In
this case an appeal would lie to the U S. Court of Appeals for
the First Crcuit, so we followits precedent. See Golsen v.
Conm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r.
1971). However, since this case is submtted on a stipul ated
record under Rule 122, the question of the scope of the record
does not affect the outcone.

13See Med. Practice Solutions, LLC, Carolyn Britton, Sole
Menber v. Conmissioner, 132 T.C. at ___ (slip op. at 5) (holding
--against this sane petitioner--that when a single-nmenber LLC
fails to pay its taxes, collection may proceed against the single
menber as if “the LLC and its sole nmenber are a single taxpayer
or person”). Qur decision aligned itself wth uniformauthority,
i ncludi ng the judgnent of two courts of appeals. See MNanee v.
Dept. of the Treasury, 488 F.3d 100 (2d G r. 2007); Littriello v.
United States, 484 F.3d 372 (6th Cr. 2007).

1The O fice of Appeals does not abuse its discretion to
(continued. . .)
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do not reach those issues. Rather, the stipulated record does
not support respondent’s case on a logically prior issue, the
first issue we confront under section 6330(c)--viz., whether the
O fice of Appeals “obtain[ed] verification fromthe Secretary
that the requirenments of any applicable |aw or adm nistrative
procedure have been net.” Sec. 6330(c)(1), (c)(3)(A.

A. The Heari ng Record Does Not Show Verification as
Requi red By Section 6330(c)(1).

| ndependent of any issue raised or argunent nade by the
t axpayer, section 6330(c)(1l) requires the appeals officer
conducting a CDP hearing to “verify that the requirenents of any
applicable law or adm nistrative procedure have been net.” Hoyle

v. Comm ssioner, 131 T.C. _ _, __ (2008) (slip op. at 5). 1In

the case of a self-reported tax liability, the basic |ega
requi renments for which the appeals officer nust obtain
verification in order to sustain the filing of a notice of
Federal tax lien or to determne to proceed with a |levy are:

. the IRS s tinely assessnent of the liability,
secs. 6201(a)(1), 6501(a);

. the taxpayer’s failure to pay the liability,
secs. 6321, 6331(a);

¥4(...continued)
reject a collection alternative where (as appears, fromthe
record before us, to be the case here) the taxpayer did not
propose a specific alternative, see Cavazos v. Conmm ssioner, T.C
Meno. 2008-257, or the taxpayer did not show conpliance with
current tax obligations, see Ganelli v. Conm ssioner, 129 T.C
at 111-112.
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. the giving to the taxpayer of notice and demand for
paynment of the liability, sec. 6303, before any |evy,
sec. 6331(a); and

. the giving to the taxpayer of notice of intent to |evy,
secs. 6330(a)(1), 6331(d)(1), or notice of the filing
of a Federal tax lien, sec. 6320(a)(1), and of the
taxpayer’s right to a hearing, secs. 6320(a)(3)(B)
6330(a) (3)(B), 6331(d)(4)(0O.

| f those requirenents have been net, then the appeals officer can
proceed to consider the other collection and liability issues.

But if those basic requirenents have not been net, then

coll ection cannot proceed, and the appeals officer cannot sustain
t he proposed collection action. In view of the mandatory nature
of the verification requirenent, “this Court will reviewthe
Appeal s officer’s verification under section 6330(c)(1) w thout
regard to whether the taxpayer raised it at the Appeals hearing”,

Hoyl e v. Commi ssioner, supra at (slip op. at 11), as long as

t he taxpayer has adequately raised the issue in her appeal, as
Ms. Britton has done.

Where the taxpayer in a lien or levy case before this Court
contends that the appeals officer failed to obtain the requisite
verification under section 6330(c)(1), the taxpayer has the

burden of going forward with a prina facie case and the burden of

The issue of verification under section 6330(c)(1) was
raised in the petition, see supra note 8, and in Ms. Britton’s
posttrial brief when she explicitly nentioned “verification” and
conplained that “there is an inadequate record for review’
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proof on that contention.'® W hold that Ms. Britton carried
t hat burden because of silence or anbiguity in the appeals
officer’'s statenent:

An attachnent to the notice of determnation states, “Wth
the best infornmation available, the requirenents of various
applicable law or adm nistrative procedures have been net”. This
statenment is anbiguous at best in two respects: First, the
reference to “the best information available” m ght nean that
adequate information was not avail able and that he was settling
for inadequate information. Second, it is unclear what he
consi dered when he verified (in his phrase) “the requirenents of
various applicable law or adm nistrative procedures” (enphasis
added) and how that conpares to “the requirenents of any
applicable law or adm nistrative procedure”, as
section 6330(c) (1) requires.

The record does show verification of the fourth requirenent

|isted above, i.e., issuance of notice of intent to | evy and

| n Col eman v. Comm ssioner, 94 T.C. 82, 89-90 (1990), a
deficiency case, we held: “To establish this defense [expiration
of the statute of Iimtation], petitioners nust make a prinma
faci e case establishing the filing of their returns, the
expiration of the statutory period and receipt or mailing of the
notice after the running of the period. * * * Wiere the party
pl eadi ng t he defense makes such a show ng, the burden of going
forward with the evidence shifts to respondent who nust then
i ntroduce evidence to show that the bar of the statute is not
applicable.” A simlar analysis should apply in a CDP case. See
Butti v. Comm ssioner, T.C Meno. 2008-82 (a CDP case involving a
verification issue, citing Col eman).
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notice of the filing of a Federal tax lien.* As for
verification of the second and third requirenents, i.e., failure
to pay the liability, and notice and demand for paynment, the
attachnments to the notices of determ nation issued at the
conclusion of the CDP hearing state that “[t]ranscripts of the
t axpayer’s accounts show the Service Center issued these notices;
at the time of the Notice of Intent to Levy the obligation
remai ned unpai d”. However, the absence of transcripts in the
stipul ated docunents fromthe hearing record, along with the
presence of the wrong transcripts in our stipulated Court record,
| eaves us unable to review his verification (and unable, for
exanple, to elimnate the possibility that he consulted the wong
transcripts and thus failed to verify notice and demand of an
unpai d bal ance for the quarters actually at issue). As to the
first basic requirenent--i.e., the fact and tineliness of the
assessnments--the notices of determnation fail to explicitly
all ege, and nothing in the hearing record shows, verification for

any of the three quarters.!® The attachnents to the notices of

YThe notice of intent to levy and notice of Federal tax
lien filing appear in the record as Exhibits C and D to the
decl aration of the appeals officer, in which he stated that his
“determ nati on was made after review ng” those docunents.

8As is noted above, respondent’s summary judgnent notion
papers and the stipulated record included only a post-hearing
transcript fromonly one of the three quarters. There is no
transcript in the record for the quarters endi ng Septenber 30,
2006, or June 30, 2007. The only correct account transcript in
(continued. . .)
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determ nation do not state that the assessnents were verified,
and the record does not include information fromwhich a
verification could be nade.

As is noted above, the attachnments to the notices of
determ nation do indicate that the appeals officer consulted
transcripts.® W have seen cases in which appeals officers have
relied on transcripts to verify assessnents, and we have said
that it is reasonable for themto do so. See Nestor v.

Commi ssioner, 118 T.C. 162, 166-167 (2002) (appeals officer does

not abuse his discretion when, to obtain the verification
requi red by section 6330(c)(1), he relies on an IRS transcript);

see also Craig v. Comm ssioner, 119 T.C 252, 261-262 (2002)

(section 6330(c)(1) verification does not require the appeals
officer to rely on any particular docunent for verification).

However, the attachments state that the appeals officer
consulted transcripts to verify notice and demand to pay unpaid
bal ances; they do not state that he verified the fact and

tinmeliness of assessnents by consulting transcripts or otherw se.

18(, .. continued)
the record is one for the quarter ending Decenber 31, 2006, but
it could not have been used by the appeals officer to obtain
verification because it was generated after the Ofice of Appeals
had i ssued the notices of determ nation

®There is also an entry on the case activity record that
states the appeals officer “reviewed inte[rn]al data bases[]”,
but nowhere in that entry or el sewhere on the case activity
record does he state whether such a review was used to verify
t hat applicable | ans and procedures had been net.
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To cure this apparent gap in the hearing record, respondent could
have offered evidence such as the appeals officer’s testinony as
to what he obtained and what he verified. Even the “record rule”
admts an exception and all ows additional evidence “where there
is a ‘failure to explain adm nistrative action [s0o] as to

frustrate effective judicial review, Mirphy v. Conm Ssioner,

469 F.3d at 31 (quoting Canp v. Pitts, 411 U S. 138, 142-143

(1973)). But respondent offered no such evidence. Rather,
respondent admts “that there is no evidence in the record as it
exists to verify that the assessnents and notice and demands were
properly nade”

B. The Record WIIl Not Be Reopened to Admit the M ssing
| nf or mati on.

Respondent would cure the defects in the appeals officer’s
verification by having the Court reopen the court record to adm't
Forms 4340. W assune that the Forns 4340 that respondent
bel atedly presents do indeed include information that, if it had
been consulted by the appeals officer, would have shown him “t hat
the requirenents of any applicable |aw or adm nistrative
procedure have been nmet”--in particular, that the assessnents
were tinely nmade, that the IRS did issue notices and demands for
paynent, and that the liabilities were not fully paid at the tine
the notices of determ nation were issued. Reopening the record
to receive additional evidence is a matter within the discretion

of the trial court, Zenith Radio Corp. v. Hazeltine Research
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Inc., 401 U.S. 321, 331 (1971); Butler v. Comm ssioner, 114 T.C.

276, 286-287 (2000); but in this case we will not exercise our
discretion to admt the Forns 4340 that coul d have been
i ntroduced before the record closed but were not.

First, the evidence respondent now proffers would not change

the outcone of the case. As we held in Butler v. Commi SSioner,

supra at 287, the Court “wll not grant a notion to reopen the
record unless * * * the evidence is material to the issues

i nvol ved, and the evidence probably woul d change t he outcone of
the case.” Strictly speaking, the determ native issue here is
not whet her |egal and procedural requirenents were net (an issue
for which the Forns 4340 woul d be probative); rather, the issue
is whether the Ofice of Appeals, before it determned in

May 2008 to proceed with collection, verified that |egal and
procedural requirenents were nmet. Fornms 4340 generated after the
CDP hearing could properly be offered to explain information that
t he appeals officer did obtain in the hearing and sinply failed
to put into the record; but in light of the anbiguity in the
settlenment officer’s statenents and the absence of any ot her
evidence to show that he did in fact obtain verification, the
Forms 4340 respondent now offers would not aid us in resolving
the issue before us. The Forns 4340 would only show i nformati on
that (as far as we can tell) the settlenment officer failed to

obtain in making his verification.
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Second, opening the record in these circunstances woul d be
unfair. M. Britton asked to be given nore tine to prepare her
case, but the Court denied her request and ordered that the case
must proceed to trial. Having thus held Ms. Britton to a do-or-
di e, now or-never schedule, the Court should not allow respondent
to take advantage of his hindsight and to submt evidence that he
w shes he had submtted at trial

For these reasons, we decline to allow the Forns 4340 to be
admtted into evidence. Respondent’s notion to reopen the record
w |l be denied.

C. The Case WII Be Renanded.

In her brief the pro se petitioner requests that we remand
this case to the Ofice of Appeals, so that the appeals officer
“can supplenent the record with whatever he used to conplete his
verification”. W do have the discretion to remand a case to the
O fice of Appeals for consideration of a matter that was
i nadequately considered in the CDP hearing, and there are
circunstances in which a remand is appropriate to clarify a
verification under section 6330(c)(1). See Hoyle v.

Comm ssioner, 131 T.C. ___ (2008). 1In view of petitioner’s

request, we will order a remand. ?®

2By ordering a renmand, we do not nean to inply that
verification of conpliance with applicable lawis optional for
the appeals officer. On the contrary, it is plainly the
intention of Congress that such verification precede a collection
(continued. . .)



To reflect the foregoing,

An appropriate order wll

be issued.

20(. .. continued)
determ nation in every case. The appeals officer certainly may
not give verification short shrift in his CDP hearings and then,
in the fraction of cases that eventually cone before this Court,
count on a remand to give hima second chance to fulfill that
statutory obligation. Qur review of the appeals officer’s
verification under section 6330(c)(1l) sonetinmes results in a
finding, based on the evidence, that a given requirenent of |aw
has not been met and that an assessnent is invalid. See, e.g.,
Freije v. Conmm ssioner, 125 T.C. 14, 34-36 (2005). In
appropriate circunstances, a |lack of evidence in the record
(e.g., evidence of a tinely assessnent) mght result not in a
remand but in an affirmative finding, based on a failure of
proof, that the requirenent has not been net.




